Acquired
Distinctiveness

of 3D marks
through Use In
CHINA

SAN DIEGO, CALIFORNIA, USA
May 17-21,2025




(& & Acquired Distinctiveness of 3D marks

DI€GO

2=l through Use

The legal basis for the examination of 3D mark:
e Article 8 of China Trademark Law
@® Article 12 of China Trademark Law

® Clause 2,Article 13 of Implement Regulation of Trademark Law
® Article 43 of Implement Regulation of Trademark Law
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the character of examinatioin of
distinctiveness of 3D mark

®The same as other kinds’ trademark examination of distinctiveness:
econsider the composition of the trademark elements comprehensively
egoods and services designated
ethe recognitive habits of the relevant public
ethe actual usage situation in the industry to which it belongs

©Wh.at’ s more, the examination of distinctiveness should also
consider:

ethe constitute elements
ethe visual effect
ethe way of use
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If a 3D mark lack of inherent distinctiveness, there is sufficient
evidence to prove that it can distinguish the source of goods
through long - term or extensive use, it can acquire
distinctiveness.

During the substantive examination stage, the examiner may issue
an examination opinion letter, requiring the applicant to submit
evidence of use and provide an explanation regarding the
relevant circumstances of the 3D mark's acquisition of
distinctiveness .



Applicant: % %] % & FR2 8]

The Decision of review: partial
approved

Rejection Reason: Item (3), Paragraph 1, Article
11 of the Trademark Law

The evidence submitted is concentrated on the
goods "chocolate". However, it is insufficient to
demonstrate that the goods “dessert” they
applied-for has acquired distinctiveness through
use . As a result, the application is partial
approved.




Typical case

The review decision:

The trademark js composed of an egg?hell-shaped three-dimensional mark, three
colors of red, blue and white and the foreign language "Kinder". Among them,
the eggshell-shaped 3D mark with the specified coloFs has distinctive features
when used on "chocolate” goods, and the foreign language "Kinder" also has
distinctive features when used on the goods of Teview.

The evidence submitted by the applicant can prove that the applicant has carried
out extensive publicity and vigorous promotion of the trademark, and build a,
excltéllswe connection between the trademark and the applicant on "chocolate
goods.

Thegpplied-for trademark is preliminarily approved for registration on chocolate
goods.

The "sweet food" goods for which the applied-for trademark is designated
involve a r,elative_lygwid,e_and unclear sco%%. The evidence sub_mittedgby the

applicant is also insufficient to prove that, it has acquired distinctiveness through
use on sweet food goods, so the application is rejected.
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Extensive, continuous and substantial use
of the trademark- a stable corresponding
relationship between the applied-for
trademark and the applicant in the
perception of the relevant public

Consider the following factors ) )
Evidence such as promotion on

comprehensively :

»The duration, regions, scope of continuous multlple media, excerpts from

use and promotion, sales scale, etcTake the distribution agreements and sales

relevant public as the main body for judgment . . . .
invoices: showing scope, quantity,

amount of sales

Reported by multiple media;

Advertisements;

»>Protection scope: goods actually in use



Acquired Distinctiveness of 3D
marks through use

Distinctiveness and non - functionality are the keys to the registration of 3D trademarks. The
functionality requirement is embodied in Article 12 of Trademark Law. Its purpose is to ensure that
the characteristics of goods with practical value cannot be permanently protected by obtaining the
exclusive right of trademarks that can be renewed indefinitely, so as to encourage legitimate market
competition.

' 3D shapes resulting solely from the

inherent nature of the goods (protected by

industrial design patent)

Shapes of goods necessary to achieve
technical effects (protected by industrial

EATRIEAME N ERIIES
design patent)

3D shapes that endow the goods with
substantial aesthetic value (protected by

copyright)
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